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BEFORE THE STATE BOARD OF EQUALIZATION

OF THE STATE OF CALIFORNIA

I n the wmatter of the Appeal of )
)

RICHARD F. SAVAGE )

Appear ances:

For Appel | ant: Richard F. Savage,
in pro. per.

For Respondent: Mark McEvilly
Counsel

OPIl NI ON

This appeal is nmade pursuant to section 18593 of
the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Richard F. Savage
agai nst a proposed assessnment of additional personal incone
tax in the amount of $256.97 for the year 1977.
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Appeal of Richard F. Savage

The sole issue is whether appellant qualified as
a head of household for 1977.

Appel | ant mai ntai ned a home for himself and his
dependent son throughout 1977. Appellant's wife wzs a
nmenber of his household for about 40 to 45 days during
1977.  An interlocutory decree of dissolution of that
marriage was entered on Cctober 19,1977. Onhis persona
income tax return for 1977, appellant clainmed head of
househol d status, although the final judgnent of
di ssolution of that marriage was not entered until
March 16, 1978.

Later, respondent sent appellant a routine
questionnaire regarding his clainmed head of househol d
status. On the Dbasis of the above information from
appel l ant, respondent determined that he was not entitled
to head of household status in 1977 and issued a notice of
additional tax proposed to be assessed. Appell ant
protested on the ground that he maintained the sole hone
of his son throughout 1977, and therefore he should not be
taxed at the rates specified for a single person.
Respondent affirned its assessment, and this appeal
fol I owed.

The statute in question is clear.. Section 17042
of the Revenue and Taxation Code provides:

For the purposes of this part, an individual
shal | be considered a head of a household if, and only
if, such individual is not married at the close of his
t axabl e year, and ... [flor purposes of this.
section, an individual who, under subdivision (c) of
Section 17173 is not considered as nmarried, shall not
be considered as nmarri ed.

‘Section 17173 of that Code. provides in part:
(c) If--
(1) An individual who is married ... [and who]
mai ntains as his home a househol d which
constitutes ... theprincipal place of abode of a
dependent ... [and]

(3) During the entire taxable year such
individual® spouse is not a member of such
househol d,

such individual shall not be considered as marri ed.
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In addition, section 17773 provides:
For the purpose of this article--

(a) The determ nation of whether an individual is
marri ed shall be nmade as of the close of his taxable
year; ..

(b) An individual legally separated from his
spouse under a final decree of divorce or separate
mai nt enance shall not be considered as married."'

It is settled that an interlocutory decree of
di ssolution of narriage is not, as appellant argues, the
same as afinal decree of |egal separation. (Aggeal of
Robert J. Evans, Cal. St. Bd. of Equal., January G,
Appeal of Gen A Horspool, Cal. St. Bd. of Equal., March
2T, o7 N, Tring the rnterval between the interlocutory
judgment and the final judgnent, the petitioner and his
spouse were still narried. (Gannis v. Superior Court, 146
Cal. 245 [79 P. 891] (1905); Lours v. Lours, 7 Cal.App.3d
851 [86 Cal.Rptr. 834] (1970).” Accordingly, appellant does
not qualify as head of household under the direct provi-
sions of section 17042. In addition, since appellant's
wife did live in the household for part of the taxable year
in question (about 40 to 45 days), appellant cannot be
considered as unmarried under section 17173 for the
pur poses of section 17042.

Therefore, appellant was not entitled to head of
household status, and we nust sustain respondent's action
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appeal of Richard F. Savage

ORDER

Pursuant to the views expressed in the opinion
of the board on-file in this proceeding, and good cause
appearing therefor,

| T |'S HEREBY ORDERED, ADJUDGED AND DECREEI D,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board or the
protest of Richard r. Savage against a proposed assessnent
of additional personal income tax in the anpunt of $256.97
for the year 1977, be and the same is hereby sustained.

Done at Sacranento, California, this 26thday

of July , 1982, hy the State Board of Equalization,
with Board Members Mr. Bennett; M. Dronenburg and

M. Nevins present.

WlliamM Bennett ., Chairman
Ernest J. Dronenburg, Jr. » Memober
Ri ghar dy Nevi ns e 1 MeMber
L , Member
» ' Menber
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